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STATE OF ASSAM –Vs- SRI KISHAN GOWALA 

IN THE COURT OF ASSISTANT SESSIONS JUDGE::UDALGURI, ASSAM 

SESSIONS-125/2018 

u/s- 448/376IPC 

THE STATE OF ASSAM ------ Smti DaruliSabarBoro(Informant). 

-Vs- 

SRIKISHAN GOWALA        -------- Accused person. 

PRESENT: NUR MUHAMMAD ABDULLAH AHMED, (LL.M, AJS) 

Asstt. Sessions Judge, Udalguri, Assam  

APPEARANCE:    

(1) MrR. Sarmah: LdAddl. PP for the State. 

(2)MrRameshwar Das        : LdLegal AidCounsel. 

EVIDENCE RECORDED ON :23.10.18, 16.11.18, 29.11.18,  
12.12.18 21.12.2018. 
ARGUMENTSHEARD ON    :11.01.2019. 

JUDGMENT DELIVEREDON:04.02.2019. 

J U D G M E N T 

“Rape or an attempt to rape is a crime not against an individual 

but a crime which destroys the basic equilibrium of the social 

atmosphere. „Rape‟ not only lowers the dignity of a woman but 

also mars her reputation. The plight of the woman and shock 

suffered by the victim can be well visualized. The victim of rape 

grows with traumatic experience and an unforgettable shame 

haunted by the memory of the disaster forcing her to a state of 

terrifying melancholia. A murderer destroys the physical frame 

of a victim but a rapist degrades and defiles the soul of a 

helpless female”. (Quote from Hon‟ble Apex Court‟s judgment) 

1.   One such incidence of alleged rape of a girlcame to fore when one Smti 

DaruliSabarBorolodged an ejaharon 31.05.2018 with the O/C Panery P.S 

stating inter alia that on that day at about 3.30 pm, the accused Sri 

KishanGowala, who is the resident of the same locality, came to the 

informant‟s house and by taking advantage of absence of other family 
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members, the accused committed rape on informant‟s sister Miss „S‟ (actual 

name is withheld in order to conceal the identity of alleged rape victim)by 

pressing her mouth in order prevent her from screaming. Hence the Case. 

2.  On receipt of the ejahar,Panery P.S Case No-41/18, u/s-448/376 IPC was 

registered against the accused Sri KishanGowala. Investigation into the case 

was commenced and after completion of usualinvestigation, charge-sheet u/s-

448/376 IPC was submitted against the accused Sri KishanGowala to face the 

trial.  

3.     In due course, the case was committed to the Court of Hon‟ble Sessions 

Judge, Udalguri by the learned Addl. CJM, Udalguri and then the case was 

transferred to this Court for trial. 

4.    Trial of the case was commenced. Accused Sri KishanGowalawas produced 

before the Court to face trial. After hearing both the sides and perusing the 

case record, charges in writing u/s-448/376 IPCwere framed. On being read 

over and explained the contents of chargesu/s-448/376 IPC, the accused 

pleaded not guilty and claimed to face the trial.  

5.Points for Determination: - After considering the materials on record, I have 

found the following points for determination- 

I) Whetheron 31.05.2018 at about 3.30 pm, the accused Sri 

KishanGowalacommitted house trespass into the house of the 

informant with intent to commit some offences? 

II) Whether on the same date, time and place, the aforesaid 

accusedcommitted rape on the sister of the informant? 

6.          To bring home its charges, the prosecution side examined as many as 

eight (8) witnesses namely,Smti DarulSabarBoro as PW-1,Smti „S‟ (victim) as 

PW-2,DrBhagirathDeyas PW-3, Sri Tilak Bora as PW-4, Sri PanditSabaras PW-5, 

Miss Augustina Nag as PW-6, Smti MalinaSabaras PW-7 and IO Sri Anil 

Basumataryas PW-8.The prosecution side exhibitedtheEjahar as Ext-1, 

Statement of victim u/s-164 CrPC as Ext-2, Medico-legal Report of victim as 
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Ext-3, Sketch Map of PO as Ext-4andCharge-sheet as Ext-5. After the closure 

of prosecution evidence, theaccusedwas examined u/s-313 Cr.P.C, wherein his 

stand was of total denial.Theaccuseddeclinedtoadducedefence evidence. I have 

also heard the arguments of both the sides. 

APPRECIATION OF EVIDENCE, DECISSION AND REASONS THEREOF: 

7.    To determine the above-mentioned points and to reach a judicial decision 

on the same, let me now adumbrate the evidences on record. 

POINT NO-I& II: 

8.       Let me take up both the points together for discussion.Before venturing 

into the discussion as to whether the accused Sri KishanGowalacommitted 

house trespass in the house of the informant and then committed rape on the 

victim, let me first reproduce the definition of „rape‟ as found under the IPC:  

Rape :Section-375 IPC provides that a man is said to commit ''rape'' who, 

except in the case herein after excepted, has sexual intercourse with a woman 

under circumstances falling under any of the six following descriptions:-  

Firstly--- against her will, 

Secondly -- without her consent,  

Thirdly-- With her consent, when her consent has been obtained by putting her 

or any person in whom, she is interested in fear of death or of hurt,  

Fourthly-- when her consent,when the man knows that he is not her husband 

and that her consent is given because she believes that he is another man to 

whom she is or believes herself to be lawfully married,  

Fifthly-- with her consent, when, at the time of giving such consent by reason 

of unsoundness of mind or intoxication or the administration by him personally 

or through another of any stupefying or unwholesome substances, she is 

unable to understand the nature and consequences of that to which she gives 

consent.  
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Sixthly-- With or without her consent, when she is under eighteen years of 

age.  

9.     From the definition of rape, it reveals that the age of the prosecutrix and 

the consent of the prosecutrix is vital to decide as to whether or not rape has 

been committed. In the case in hand, the victim was admittedly above the age 

of 18 years at the time of the alleged incident. Now let me travel through the 

evidences of PWs to decide the points in hand.  

EVDIENCE OF INFORMANT AND VICTIM:  

10.       Turning to the evidence of the victim (PW-2), it can be seen that she 

stated in her deposition that about three months back at about 3.30 

pm while she was in her house, the accused entered her room 

and pressed her mouth.  PW-2 also stated the accused also pressed her 

breast and then undressed her and committed bad acts with her . 

During cross-examination, PW-2 admitted that she narrated about the incident 

to her sister. PW-1, the sister of the victim, corroborated the stand of victim 

(PW-2). PW-1 stated in her deposition that on 31.05.2018 she was 

working in the Panery Tea Estate and when she returned from 

work at about 4.30 pm, she found her s ister crying and on being 

asked, she told her that the accused had entered the room at 

about 3.30 pm and by tak ing advantage of her loneliness, the 

accused committed rape on her by pressing her mouth.  

11.   The evidence of the aforesaid vital witnesses have remained 

undisturbed in as much as the defence has fai led to demolish 

their stands during their cross-examination.  

12. The statement of the vict im (PW-2) recorded u/s-164 CrPC 

immediately after the incident make it evident that the victim has 

not made any improvement in her stand regarding the incident 

while deposing before the Court. In  such a scenario, I do not find 

any ground to disbel ieve the evidence of the pr osecutrix.  
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EVIDENCE OF INDEPENDENT WITNESSES : 

13.    PW-4 Sri TilakBoro stated in his deposition that about six months ago, 

while he was in his shop, he got a phone call at about 5 pm from 

PaneryMahilaSamiti and told him to come to the Office of AASA as one incident 

of rape had taken place. On reaching the spot, PW-4 found the accused and 

the victim there and the victim told him that the accused had committed rape 

on her. PW-4 further stated that the accused admitted his guilt before him and 

felt sorry for that. PW-5 Sri PanditSabar deposed that on the date of the 

incident when he returned home at about 4 pm, he came to know from Rajma, 

the sister of the victim, that the accused had committed rape on the victim. 

PW-6 Miss Augustina Nag deposed that she came to know that the accused 

and the victim were brought to AASA Office by „MahilaSamiti‟ members. PW-6 

further stated that it was alleged that the accused had committed rape on the 

victim. PW-7 Smti MalinaSabar stated in her deposition that about six months 

back, the informant told her that the accused had committed rape on her 

sister.  

14.       The defence has failed to demolish the evidences of the aforesaid PWs 

during their cross-examinationexcept for giving some suggestions which were 

denied by the witnesses. It is seen that the depositions of PW-4, PW-5, PW-6 

and PW-7 are corroborative to each other as well as corroborative to the 

evidence of the informant (PW-1) and victim(PW-2) making the accused liable 

in no uncertain terms. I do not find any missing link in their evidences rather 

their depositions are coherent.Albeit the independent witnesses have not seen 

the accused entering the house of the informant and then committing rape on 

the victim but their hearsay evidences did provide necessary push to the 

prosecution case. The defence has also failed to bring about anything to prove 

that the accused has been falsely implicated to settle some score with the 

accused for any previous enmity or dispute.   

15.       It is admitted position of law that suggestions which are denied by the 

witnesses would not provide any help to the defence. In Billal Ahmed 

Barlaskar -Vs- State of Assam [(2013)4 GLR 160] the Hon‟bleGauhati High 
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Court held that mere suggestion not supported by any specific statement made 

by the accused person and not supported by any defence evidence has no 

evidentiary value. It is settled law that suggestions denied is no evidence and 

no importance could be attached to such suggestions made during cross 

examination. 

16.       Another defence stand taken during argument is that medical evidence 

does not support the allegation of rape. In this case, the Medical Officer (PW-

3) deposed that on examination of victim, he found no injury mark on her 

private parts and the pregnancy test was negative.It is an accepted principle 

that medical evidencecan not be the ultimate test for proving a case of rape. In 

this regard, I may refer here a precedent as referred to by the ld Addl. PP 

during argument. 

17.    In Anil Tanti -Vs- State of Tripura [(2011) 4 GLJ 56] the 

Hon‟bleGauhati High Court observed:“every rape may not leave mark of 

violence or struggle. When rape is committed by putting the victim in fear of 

death, there may not be even mark of struggle. Opinion given by doctor is a 

subjective opinion. Even if it is established that the victim is habituated to 

sexual intercourse that itself would not give licence to the accused to commit 

rape”.     

18.   There is no dearth of decisions of Hon‟ble Supreme Court and High Courts 

where it has been held that conviction can be made even on the 

uncorroborated evidence of a victim of kidnapping and sexual offences.  

19.       In V. K Kamble-Vs- ChaluverapinakeApal SP & Another [(2003) 

3 SCC 175], the Hon‟ble Apex Court held that conviction on sole testimony of 

prosecutrix can be made, if it appears to be natural and truthful inspiring 

confidence of the Court.    

20.In Prakash Nath –Vs- State of Assam [(2008) 1 GLR 111] 

Hon‟bleGauhati High Court held that it is by now an established position of law 

that conviction can be recorded even on the sole uncorroborated evidence of 

the prosecutrix without even not supported by medical evidence provided that 
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the testimony of the prosecutrix inspires confidence of the Court and found 

reliable.    

21.InTaru Das -Vs- State of Tripura [(2008)5 GLR 16] the Hon‟bleGauhati 

High Court held that conviction for offences like kidnapping and sexual assault 

can be recorded on the sole testimony of the victim subject to it being wholly 

reliable. Corroboration of the victim‟s testimony is not the rule. Crimes against 

the women have to be scrutinized and dealt with sensibly. 

22.   It has already been stated that the evidences of informant (PW-1), victim 

(PW-2) and other independent witnesses are corroborative to each other. As 

stated above there is no material contradictions in their evidences. So, I am of 

the opinion that the evidences of the PWs are cogent, natural, reliable and 

confidence inspiring and their evidences suffer from no infirmity. The defence 

has also failed to bring out any other reason for implicating the accused by the 

victim. No family dispute or previous enmity with the victim‟s family has been 

brought on record by the defence to shake the credibility of the prosecution 

case.    

23.     Fom the aforesaid appreciation of evidences, it can be said thatthe 

prosecution has succeeded in proving beyond reasonable doubt that the 

accused Sri KishanGowalacommitted house trespass in the house of informant 

on 31.05.2018 at about 3.30 pmand then committedrape on the sister of the 

informant. Hence the points in hand are decided in affirmative. 

24.      On the basis of the decisions reached in the foregoing points, it can be 

said that the prosecution has proved beyond reasonable doubt that the 

accused Sri KishanGowala committed the offences as alleged. As such accused 

Sri KishanGowalais convicted u/s-448/376(1) IPC. 

BENEFIT OF PROBATION UNDER THE PROBATION OF OFFENDERS ACT, 1958: 

25.    As far as the benefit of probation to convict Sri KishanGowalaunder the 

relevant provisions of the Probation of Offenders Act, 1958 is concerned, this 

Court is of the considered opinion that if such a person is allowed to go scot-

free without giving any punishment by extending the benefit of the Probation 
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of Offenders Act, the same would give a wrong message to the like-minded 

criminals in the society and would give them encouragement to commit such 

crime and disturb peace in the society. As such the benefit of probation under 

the Probation of Offenders Act, 1958, is not granted to the convict Sri 

KishanGowala. 

HEARING ON SENTENCE: 

26.Convict Sri KishanGowalais heard on the question of sentence. He pleaded 

for leniency in sentence on the ground that he has to look after his aged 

parents, wife and one child aged about 2 years.I have also duly taken into 

account the gravity of the offence committed by the accused. The victim was 

not physically assaulted by the accused while committing the crime. 

Considering all these aspects vis a vis the nature of offences committed by the 

convict, this Court is of the considered opinion that the convict may be given 

imprisonment below the minimum punishment as provided under section-

376(1) IPC and in my opinion imposing a sentence of simple imprisonment 

(S.I) for one (1) month for offence u/s-448 IPC and a sentence of rigorous 

imprisonment (R.I) for four (4) years and a fine of Rs-5000/- i/d to simple 

imprisonment for one month,for offence u/s-376(1) IPC on the convict would 

meet the ends of justice.  

SENTENCE & ORDER: 

27.    The convict Sri KishanGowalais, thus, sentenced to simple imprisonment 

for one (1) month for offence u/s-448 IPC and rigorous imprisonment for four 

(4) years and a fine of Rs-5000/- i/d to simple imprisonment for one month, 

for offence u/s-376(1) IPC. Both the aforesaid sentences shall concurrently. 

The period already undergone by the convict in judicial custody in connection 

with this case be set off with the substantive sentences imposed in view of 

Section-428 CrPC.The fine amount of Rs-5000/-, if realized/recovered, be given 

to the victim „S‟ as compensation u/s-357 Cr.P.C.  

28.     Further I also recommend that the victim of this case may be considered 

for granting compensation under the Assam Victim Compensation Scheme.  
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29.      Judgment in separate sheets is tagged with the CR. 

30.       A copy of the judgment be given free of cost to the convict Sri 

KishanGowala. 

31.     Let a copy of the judgment be also sent to the District Magistrate, 

Udalguri as per Section-365 Cr.P.C 

32.       The convict be sent to District Jail, Udalguri to serve out the sentence. 

33.    Given under my hand and seal of this Court on this 4th day of February, 

2019.                                                                                                                                                                                                                                    

 

(NUR MUHAMMAD ABDULLAH AHMED) 

Asstt. Sessions Judge, Udalguri, Assam 
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APPENDIX 

1.   PROSECUTION WITNESSES-- 

           I) PW-1 :Smti DarulSabarBoro; 

          II) PW-2                               : Smti „S‟ (victim); 

 III) PW-3  :DrBhagirathDey; 

 IV) PW-4   : Sri Tilak Bora; 

 V) PW-5    : Sri PanditSabar; 

         VI) PW-6   : Miss Augustina Nag; 

 VII) PW-7                          : Smti MalinaSabar& 

        VIII) PW-8  : IO Sri Anil Basumatary. 

2.   PROSECUTION EXHIBITS-            

I) Ext-1   : Ejahar; 

           II) Ext-2 :Statement of victim u/s-164 CrPC; 

 III) Ext-3  : Medico-Legal Report of Victim; 

 IV) Ext-4   : Sketch Map of PO & 

          V) Ext-5                              : Charge-sheet. 

3.    DEFENCE WITNESSES             : Nil 

4.    COURT WITNESSES/EXHIBITS    : Nil.                      

 

 

 

(NUR MUHAMMAD ABDULLAH AHMED) 

Asstt. Sessions Judge, Udalguri, Assam 

 

 



Sessions-125/2018                   Page 11 of 11 
 

 
STATE OF ASSAM –Vs- SRI KISHAN GOWALA 

 


